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written contract, by custom of the trade or locality, have acquired 
a peculiar meaning, regardless of whether such terms are ambig- 
uous or not.* 

The principal case should fall under this rule, but the court 
refused to allow the evidence on the ground that it would be 
adding to the provisions of a written contract. It is not clear, 
however, that in such case the court would be varying the con- 
tract any more, in construing it, by the aid of local custom, to 
mean three hundred electric horse power with the necessary start- 
ing surges, than in the traditional case where the court held one 
thousand to mean one thousand two hundred, 4 or the case where a 
contract to pay a weekly salary for two years was construed to 
mean weekly only during the theatrical season. 5 Sir George 
Jessel once remarked that "no amount of evidence could convince 
him that black was white", but he was reversed on appeal on the 
ground that he should have admitted evidence that a selvage of 
dark gray color was what was known to the trade as a white 
selvage. 6 The terms of the contract involved in the principal 
case surely have no plainer meaning than those of a contract to 
pay freight on delivery at a certain rate per pound ; yet the court 
in that case allowed the custom of the trade to bind the carrier 
to allow three month's discount, thus making a difference of 
about two pounds in the amount due to him. 7 In such cases the 
evidence neither adds to, nor qualifies, nor contradicts the written 
contract; it merely interprets the terms. The fact that the con- 
tract as construed by the majority of the court is practically a 
nullity, adds weight to the dissenting opinion. When a contract 
is susceptible of a construction in accordance with justice and 
fair dealing, the court should adopt it. 8 

A. A. 

Criminal Law: Duty of the Court to Submit the Ques- 
tion of Present Insanity to Special Jury. — In the case of 
People v. West 1 the defendants committed homicide in an attempt 
to escape from the state hospital for the insane and were convicted 
and sentenced. One defendant had been sent to the hospital 
upon the certificate of two surgeons of the United States Navy. 



waukee Ins. Co. v. Palatine Ins. Co. (1900), 128 Cal. 71, 74, 60 Pac. 
518; Withers v. Moore (1903), 140 Cal. 591, 74 Pac. 159. 

"Wigmore on Evidence, § 2463; Browne v. Byrne (1854), 3 El. & 
Bl. 703, 118 Eng. Repr. 1304; Mitchell v. Henry (1880), L. R. 15 Ch. 
D. 181, 24 Sol. J. 690; Leavitt v. Kennicott (1895), 157 111. 235, 41 N. E. 
737; Smith v. Wilson (1832), 2 B. & A. 728, 23 Eng. Com. L. R 319; 
Newhall v. Appleton (1889), 114 N. Y. 141, 3 L. R. A. 859. 

4 Smith v. Wilson, supra, note 3. 

B Leavitt v. Kennicott, supra, note 3. 

6 Mitchell v. Henry, supra, note 3. 

7 Browne v. Byrne, supra, note 3. 

8 Noonan v. Bradley (1869), 9 Wall. 394, 407. 
1 (Sept. 4, 1914), 19 Cal. App. Dec. 318. 
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The other defendant had been sent from the state prison upon the 
certificate of the warden, the physician and the captain of the 
yard, 2 about a month before the commission of the homicide. 

Counsel for defendants requested the court to submit the 
question of their present sanity to a jury impaneled for that 
special purpose. 8 The refusal of the court is assigned as error. 
On the first hearing* the court held that there was no prejudicial 
error; that the doubt referred to is an actual internal doubt in the 
mind of the judge, in the absence of which he is not required to 
submit the question to a jury. It was held on rehearing that the 
question should have been submitted ; that the evidence offered was 
such as to raise a doubt as a matter of law and that the presence 
of such an external doubt required that the question be submitted. 

In effect the ruling declares that a person may be sane enough 
to be responsible for crime, yet incapable of making a rational 
defense, though no more insane than at the time the act was com- 
mitted. On the other hand it is declared that "he may have mental 
capacity to be placed on trial and yet be insane within the con- 
templation of the law as to responsibility for a criminal act", 
although as insane as when the act was committed. 

Practically, it may seem anomalous to say that a person may be 
excused from trial because of the same insanity which will not 
relieve him of criminal responsibility, and vice versa. But when 
viewed from the legal aspect, as incapacity, it seems logical. The 
insanity which deprives him of the knowledge of the difference 
between right and wrong may not affect his capacity for making 
a rational defense any more than for making a contract, executing 
a will, or acting as a witness. 

Legally a person is sane in so far as he is capable of acting 
normally on a given point. The power to offer a rational defense 
is not necessarily impaired by the absence of the knowledge of 
the difference between right and wrong. If insanity in no wise 
affects the capacity for rational action, it should afford no defense. 
A person is excused from trial not because he is insane, but 
because insanity has deprived him of the ability to make a defense. 

But a pronounced abnormality in one respect may be evidence 
of a profound mental derangement which may prevent rational 
action in other matters. 5 It is very dangerous to infer that con- 

2 Pen. Code § 1587 provides for sending inmates of the state prison 
to the state hospital for the insane. 

3 Pen. Code § 1368 — "If at any time during the pendency of an 
action up to and including the time when defendant is brought up for 
judgment on conviction a doubt arises as to the sanity of the defendant, 
the court must order the question as to his sanity to be submitted to a 
jury; and the trial or the pronouncing of the judgment must be sus- 
pended until the question is determined by their verdict, and the trial 
jury may be discharged or retained, according to the discretion of the 
court, during the pendency of the issue of insanity." 

* (June 5, 1914), 18 Cal. App. Dec. 841. 

5 Stephen's History of the Criminal Law, vol. ii, pp. 160-161. 
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duct apparently bearing no relation to the abnormality is entirely 
disconnected from it. If capacity for crime were not so narrowly 
defined — knowledge of the difference between right and wrong — 
there would be less scope for the practical operation of the 
logical antithesis between the capacity for crime and the capacity 
for making a defense. 

G. W. W. 

Criminal Law: Interstate Extradition. — Looking at the 
subject of extradition historically it is significant to note that all 
efforts to extend the power indiscriminately to new situations and 
new classes of cases have been stubbornly opposed both in England 
and in this country. 1 The principle underlying this opposition 
arises from considerations of public policy and from the nature of 
extradition proceedings. If the extradition papers set out all the 
elements of a crime, known to the law of the demanding state 
and there charged against the person, plus flight from that state, 
and then the governor honors the requisition, 2 the courts are 
powerless to interfere. 3 It is because of this absolutism of the 
extradition power, it is because a person may be transported to the 
utmost confines of the country without a trial on the merits of 
the case, that the rule of strict construction is applied, 4 that the 
courts have so jealously guarded, and must continue so to guard 
the right of a person sought to be extradited. 

In 1908 Harry Thaw on trial in New York for an alleged 
murder was acquitted by a jury on the ground of insanity; and 
as a result of this finding of insanity he was confined in the 
state institution for the insane. While so confined he escaped 
into New Hampshire; the governor of that state honored the 
requisition for Thaw's return to New York and the present 
writ of habeas corpus is brought to resist extradition. 

Son in Ex parte Thaw 5 we have the novel case — new to the 
jurisprudence of both England and America — of a person sought 
to be extradited because he has fled from guardianship custody 
based upon the verdict of a jury that he was insane. Does 
such a case satisfy the legal requirements of extradition? As 
pointed out above, one of these legal requirements consists in 
setting out the elements of a crime. Now we know the necessary 
elements of a crime to be an act and an intent; 6 but the very fact 

*3 Centr. L. J. 636; 2 Moore's Extradition, § S8S; 6 & 7 Vict., 
c. 34, p. 194; 4 N. Y. Cr. R. 601; Lunacy Act of 1890, S3 Vict, c. 5, 
§§ 86, 89, in which England provided other means than extradition for 
the return of escaped lunatics upon a charge of crime. 

2 Kentucky v. Dennison (1860), 24 How. 66, 16 L. Ed. 717 (the 
governor cannot be compelled to grant extradition). 

» Roberts v. Reilly (1885), 116 U. S. 80, 29 L. Ed. 544, 6 Sup. Ct. 
Rep. 291; In re Strauss (1903), 126 Fed. 327, 63 C. C. A. 99. 

* Ex parte Slauson (1896), 73 Fed. 666. 

5 (April 14, 1914), 214 Fed. 423 (now on appeal to the Supreme 
Court of the United States). 

8 Bishop's New Criminal Law, § 206. 



